


                       

OUR PROCESS 

We are different because we take the planning process beyond the numbers to focus on our clients' 

unique mission, values and goals. There are myriad things that keep them up at night; things like a 

desire for lifetime economic security, asset protection, transferring their core values to the next 

generation and more. 

Our customized approach is comprised of six steps designed  

to collect information relevant to your financial situation,  

crystallizes your important goals and objectives,  

uncovers any gaps affecting these objectives and  

provides strategies that can be taken to help you  

reach your financial goals and help ensure you  

have created the legacy you envisioned. 



The importance of a property title. 

Estate Planning

By David R. Toups, JD, MBA, CFA®, CFP®, CTFA

M
ost people realize that having 
a last will and testament is a 
necessary part of even the 

simplest estate plan; however, far 
fewer people realize that a will does 
not direct or control certain assets 
that do not flow into a person’s 
probate estate at his or her death.  

A last will and testament names 
a personal representative to 
administer the person’s estate at 
death and directs the disposition 
of the decedent’s property.  Assets 
such as pay-on-death accounts at 
financial or investment institutions, 
life insurance policies, or retirement 
accounts with beneficiary 
designations pass according to the 
beneficiary designations placed on 
those accounts—not according to 
the person’s will.  

Therefore, a well-planned estate 
will have a last will and testament 
but also will include at least some 
discussion and analysis of the types 
of accounts and property, and the 
titling of them, to make sure those 
assets pass properly according to the 
person’s plan.

Probate versus non-
probate assets
Assets owned by the decedent at 
the time of his or her passing may be 
classified as either probate assets or 
non-probate assets.  Probate assets 
pass according to the last will and 
testament, or the state’s intestacy 
laws if no valid will exists, and are 
subject to the estate’s debts and 
creditor claims during the probate.  A 
last will and testament is not a self-
executing document.  Once a person 

dies, a friend or loved one typically 
comes forward and presents the 
decedent’s last will and testament for 
probate.  

Once proven to be the decedent’s 
will, the court will issue an order 
admitting the will to probate and 
appointing a personal representative 
to administer the estate by 
marshalling the decedent’s probate 
assets, paying the decedent’s debts, 
and distributing the remaining 
property to the beneficiaries named 
in the will.  Title to these assets 
pass or transfer to the beneficiaries 
according the state’s established 
probate process. 

Non-probate assets pass title to 
the beneficiary at the owner’s 

death according to a contractual 
agreement, statutory provision, 
or by operation of law.  As such, 
a personal representative of the 
decedent’s estate does not have 
authority over non-probate assets.  
A financial institution that refuses 
to provide a personal representative 
any information about a decedent’s 
account after presenting them with 
letters testamentary or letters of 
administration (documents showing 
court authority to act on behalf of 
the estate) are indicating, without 
improper disclosure, that the account 
was a non-probate asset.  Non-
probate assets are governed by 
documents or title that indicate the 
assets' successor owner upon the 
original owner’s death.
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Types of title
While owning property, the owner 
may change the character and type 
of title by which he or she owns and 
holds the property by using the 
appropriate legal process to do so.  
A discussion of the differing types, 
features, benefits, and limitations 
of each type of property ownership 
available in your state or the states 
where you own property should be 
done while creating your estate plan.

Married couples can agree to hold 
property as tenants by the entirety (if 
recognized in their state) or change 
community property into separate 
property (in community property 
states).  Accounts can hold property 
titled as joint tenants with rights of 
survivorship, which automatically 
vests outright ownership to the 
property in the surviving account 
holder.  Each different type of titled 
property varies as to it being a 
probate or non-probate asset.

Real and personal 
property
Real property is property affixed to 
the land, the land itself, and certain 
rights associated with the land, while 
personal property is property that 
is not real property.  Statutes exist 
that dictate with specific clarity the 
requirements needed to transfer the 
title to real property in each state.  
These laws exist to prevent fraud and 
to make it clear to others who the 
rightful owners to the land are so past 
sales may be linked to future sales 
of the land to create a continuous, 
traceable chain of title.  As a result, 
these laws must be carefully followed 
when conveying, transmuting, or 
transferring title to real estate.

Trust funding
Trusts are not entities; rather, 
trusts are the separation of legal 
and equitable title to property.  
The trustee is the legal title holder 
while the beneficiaries are the 
equitable title holders.  Therefore, 
only property conveyed to the trust 
with its legal and equitable title 
split in such a manner is subject to 
the terms of the trust.  The trust 
document does not govern or control 
property outside of the trust or 
property improperly transferred 
to the trust.  Trust documents 
that make a statement indicating 
that all real property owned by the 
grantor is hereby transferred to the 
trust without a deed doing so fail 
to transfer any real property.  As 
discussed above, such a statement 
would fail to be a proper conveyance 
of real property to the trust.  To 
convey real property to a trust, a 
deed is required, which meets the 
state’s statutory requirements to 
validly convey the property.

Estate plan ramiications
Property titling issues may 
inadvertently vitiate an estate 
plan.  An estate plan seeking to fund 

certain testamentary trusts in a will 
may have insufficient cash or assets 
to fund them because the account 
believed to be a probate asset subject 
to the will’s provisions was instead 
a pay-on-death account paid to a 
sibling.  Certain non-probate assets, 
such as life insurance and retirement 
benefits, may enjoy protection from 
creditor claims depending on state 
law; however, if the beneficiary 
designations fail or indicate to pay 
directly to the decedent’s estate, 
these assets may now be subject to 
such claims.

On their face, most estate plan 
documents effectively implement 
the plans and goals of the client; 
however, without knowing the types 
and titling of the client’s property and 
accounts, latent disasters may await 
the plan’s execution.  

Knowing how accounts and property 
are titled and discussing them 
with your estate planner helps 
alleviate any potential disasters that 
may cripple your estate planning 
objectives.  

David R. Toups, JD, MBA, CFA®, CFP®, CTFA, 
joined The Nautilus Group in 2016 after more than 
14 years in the private practice of law focused in 
estate, trust, guardianship, and business planning and 
litigation.  Prior to practicing law, he managed money 
professionally as an investment portfolio manager 
for several national corporate iduciaries.  He earned 
his BBA in marketing from Texas A&M; his MBA, with 
a inance emphasis, from Sam Houston State; and 
his JD, with honors, from South Texas College of 
Law.  David is a former U.S. Marine Corps artillery and 
infantry oicer.

This material includes a discussion of one or more tax related topics. This tax related discussion was prepared to assist in the promotion or marketing 
of the transactions or matters addressed in this material. It is not intended (and cannot be used by any taxpayer) for the purposes of avoiding any IRS 
penalties that may be imposed upon the taxpayer. The Nautilus Group® is a service of New York Life Insurance Company.  Nautilus, New York Life 
Insurance Company, its employees or agents are not in the business of providing tax, legal or accounting advice. Individuals should consult with their own 
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F
amily business leaders regularly 
take great pride in treating all 
their employees like family and 

creating positive work environments 
for everyone.  That’s quite admirable, 
and those employees very likely 
appreciate the special treatment.  
The question, though, is what do you 
do with your employees who actually 
are family?

Family businesses by their very 
nature are complex organizations.  
It’s not just about managing and 
operating a sustainable business with 
a family enterprise.  It’s about the 
leadership and governance practices 
required to keep your family drama 
and any unproductive relationships 
away from work. 

In multi-generation family 
businesses, you may have 20, 40, 60 

or even 100 or more years of history 
inluencing company performance.  
On the personal side, that’s 
generations of family members living 
together and growing up together 
who now need to work together to 
operate that same business.  That 
can create a lot of added stress and 
anxiety – something that many family 
business leaders are poorly equipped 
to handle – on an otherwise viable 
business venture.

Family businesses make up the 
backbone of the US economy if not 
global markets too, so it is critical 
for us to ind ways to support these 
organizations.  So, what can you do to 
increase your likelihood for success 
and create a high-performance 
family business?  Reinforcing a more 
intimate family culture versus a more 
formal corporate structure at work is 

a great place to start.  According to 
a recent survey of CEOs and family 
business owners, the following  seven  
strategies also can help any family 
business leader succeed and secure 
his or her legacy from generation to 
generation.

1.  DRAFT A FAMILY BUSINESS 

CHARTER.  A family business charter 
serves as the family’s constitution 
to deine its mission, vision and 
values, and document key business 
practices such as employment 
policies for future generations.  
The charter is a living document 
that can be reined over time, but it 
clearly communicates the strategic 
intentions and operating guidelines 
for a family and its business ventures 
from one generation to the next.  It 
also provides a strong foundation 
for future decision making and 

Seven ways to create a high-performance, 
multi-generation family business. 

Business Planning

By Jeremy S. Lurey, Ph.D.
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conlict management well before any 
issues do arise between or within 
generations.

2.  CONVENE FAMILY COUNCIL 

MEETINGS.  Once you develop your 
charter, share the content of your 
charter with any family members who 
have an interest in or might otherwise 
be impacted by the business.  This 
often includes establishing a family 
council comprised of active business 
managers to meet monthly.  In other 
family enterprises, holding an annual 
retreat with all family shareholders/
owners and their immediate families 
also can be an efective approach.  
Either way, the point is to create 
the governance required to run the 
family’s business, continually monitor 
its performance, and keep everyone 
informed about how it is doing.

3.  BUSINESS FOCUS AT WORK, 

FAMILY FOCUS AWAY FROM 

WORK.  Some family business 
leaders blur the lines on talking about 
personal matters at work.  This may 
work well for those who are more 
connected with all of their employees, 
but it regularly creates problems 
when it’s simply family members 
communicating with other family 
members.  For this reason, it may be 
safer to keep discussions about your 
grandchildren to after hours and avoid 
familial terms like “Mom” and “Dad” at 
work.  At the same time, avoid deep 
discussions about work when you are 
away from work.  Sharing highlights 
about your workday at home is one 
thing, but having an involved strategy 
discussion about your key customers 
around the dinner table is another.  If 
nothing else, empower your family 
members to call “Timeout!” and 
clarify which hats they are wearing – 
business or family – at any time and in 
any conversation.

4.  DISTINGUISH OWNERSHIP 

FROM MANAGEMENT.  Depending 
on the terms of your family business 
charter, it is quite common for family 

members to be “passive owners” 
of the family business rather than 
“active managers” in it.  Passive 
owners might receive a monetary 
distribution when the company does 
well, but they have no say in the day-
to-day management of the business.  
Active managers, on the other 
hand, have some level of operational 
authority whether they own equity in 
the business or not.  This means that 
family members can be peers in the 
boardroom but direct supervisors and 
direct reports at the management 
conference table, so it is important 
to make sure family members know 
when they need to defer to their 
higher-level, more senior relatives, 
like the CEO, versus when they may 
have an equal vote.

5.  DEFINE MANAGEMENT 

RESPONSIBILITIES.  Once you clarify 
the diference between ownership 
and management, establish clear 
roles and responsibilities for 
anyone who works in the business.  
Sometimes, this means dividing 
business units among siblings 
and cousins.  In less diversiied 
family businesses, it often means 

assigning functional responsibilities 
(e.g., operations, inance, human 
resources, sales, etc.) to one relative 
or another.  The obvious beneit of 
this is that it minimizes any overlap 
or potential conlict between 
family members.  Under the right 
circumstances though, it actually 
enables you to put a trusted partner in 
charge of running other critical areas 
of the business, so you don’t have to.

6.  PLAN FOR YOUR LEADERSHIP 

SUCCESSION.  What are you doing 
to engage your next generation of 
family members in your business?  
Family business succession planning 
facilitates the hand of between 
generations and enables the transfer 
of management responsibilities – 
and wealth – from one leader to the 
next.  Sooner or later, your current 
family business owners and leaders 
are going to move on.  Successful 
family businesses, then, support 
their next generation in pursuing 
their individual passions, but they 
also prepare for their businesses 
to be multi-generation legacy 
businesses.  With more than 10,000 
Baby Boomers reaching retirement 
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Dr. Jeremy Lurey, CEO of Family Legacy 1st, serves 
clients ranging from families of signiicant wealth to 
mid-market companies to Fortune 500 corporations. 
With a passion for helping multi-generation families 
sustain their legacies, he excels at enabling these families 
to transfer their wealth and transition their businesses 
from one generation to the next.  Dr. Lurey regularly 
facilitates family forums and retreats, drafts family 
charters to deine core values for families, and provides 
family counseling both to parents and their children.  He 
frequently presents at professional conferences and 
seminars, and has authored several publications on family 
business, succession planning, organization development, 
change management, and leadership excellence. Dr. Lurey 
holds MS and Ph.D. degrees in organizational psychology 
from the California School of Professional Psychology 
as well as a BS degree in communication studies from 
Northwestern University. 

age every day in the US, this problem 
isn’t going away by itself, so consider 
executive coaching programs and 
other leadership development 
opportunities to help individual 
family members develop the critical 
skills and executive presence needed 
to run your family business.

7.  “FAMILY FIRST” MINDSET.  The 
inal strategy is recognizing that 
family always comes irst!  This can 
put undue pressure on the business 
if it means you are going to make a 
family member who isn’t well qualiied 
a manager simply because he/she 
needs a job.  If we take a “both/and” 
approach to the business rather than 
“either/or,” then perhaps the “family 
irst” mindset simply means you will 
ofer that family member a job in a 
more focused individual contributor 
role and allow him/her to develop into 
a more seasoned leader over time.  
The business, many would argue, 
is a means to an end, and that end 
of taking care of and providing for 
the family takes precedent for most 

family business leaders over pure 
business results.  More commonly 
what this really means is that family 
business owners will convene a family 
dinner or other social gathering 
outside of shareholder/board 
meetings so that family members 
can still connect while prioritizing the 
business.

Family businesses are often ripe 
with relational chaos and can create 
emotionally charged environments 
that don’t exist in other business 
settings.  That’s why it’s so important 
to leave your family drama and 
relationships at the door when you 
go to work.  It can also be invaluable 
to explicitly and symbolically 
announce which hat you are wearing 
– parent or boss, child or leader – at 
all times.  If you want to create a 
high-performance family business 
that continues for generations, 
these strategies can help you lay the 
foundation for greater success and 
preserve your legacy for the future. 



E
state planning, whether simple 
or complex, often incorporates 
life insurance.  Life insurance 

death beneits can help support a 
deceased individual’s family, pay 
of debt, provide funds to equalize 
inheritances where the bulk of the 
estate is tied up in a closely held 
business, create liquidity for the 
payment of estate taxes, and help 
achieve numerous other planning 
objectives.  In addition to helping 
resolve many estate planning 
challenges, life insurance also may 
ofer tax beneits. 

Tax-free death beneit  

One notable tax beneit of life 
insurance is that death proceeds are 
generally received by a beneiciary 
free of any income taxation.  Public 
policy has favored this treatment as 
life insurance is regularly relied upon 

by families to support children and 
surviving spouses where a primary 
incomer earner dies prematurely. 

The transfer-for-value 
rule
In contrast, those transferring life 
insurance contracts for proit are not 
considered as sympathetically, and 
Congress sought to limit speculators’ 
ability to take advantage of tax-free 
treatment.  The “transfer-for-value” 
rule was created to limit income 
tax beneits with respect to any 
policy that is sold or transferred 
for valuable consideration.  Under 
the rule, the amount of a death 
beneit that may be excluded from 
gross income is limited to the value 
of the consideration paid plus any 
premiums and other amounts 
subsequently paid by the transferee 
(i.e., by the buyer or recipient of the 

policy).  Any death beneit above 
such amount is generally taxable as 
ordinary income.

The “trap” in this rule is that 
ordinary individuals who may 
transfer policies for estate or 
business planning purposes may 
not recognize that consideration is 
being provided for a policy that is 
transferred.  Consideration obviously 
encompasses money paid in 
exchange for a policy, but it also may 
include non-cash beneits, whether 
tangible or intangible, or even a 
mutual agreement or promise.

For example, suppose that each 
of the two co-shareholders in a 
corporation owns a policy on his 
own life.  After executing a cross-
purchase buy-sell agreement, the 
shareholders decide to exchange 
with each other their existing policies 
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to fund the agreement and forego 
purchasing new policies (perhaps 
an owner may not be insurable).  
Shareholder A transfers the policy 
on his own life to shareholder B and 
vice versa.  Following the transfer, 
shareholder A owns a policy on the 
life of shareholder B, and as the new 
owner, names himself beneiciary.  
At shareholder B’s death he will 
collect a death beneit and use it to 
buy shareholder B’s interest from 
shareholder B’s estate.  Because the 
policies were transferred in exchange 
for valuable consideration (i.e., for 
a life insurance policy and a mutual 
agreement to buy-sell), the rule has 
been triggered and a portion of the 
death beneit may now be subject to 
income tax at ordinary income rates.

Exceptions
Fortunately, the transfer-for-value 
rule ofers ive exceptions where 
death beneits remain income-tax 
free despite a transfer for valuable 
consideration.  These exceptions 
include transfers:

1. To the insured under the 
contract; 

2. To a partner of the insured; 

3. To a partnership in which the 
insured is a partner; 

4. To a corporation in which the 
insured is a shareholder or oicer 
(note that there is not a transfer 
to a co-shareholder exception); 
and 

5. Where the transferee’s basis in 
the policy is determined in whole 
or in part by the transferor’s 
basis. 

Even if a policy is “tainted” because 
it has been transferred for valuable 
consideration where no exception 
applied, it may be possible in certain 
circumstances to “remove” such taint 
by subsequently transferring the 
policy in a manner that an exception 
does apply.  

Applying the transfer-for-value rule 
and its exceptions is complicated 
and individuals should explore with a 
qualiied attorney or certiied public 
accountant how the rule or any of 
its exceptions may apply in their 
particular circumstances.

Conclusion
Whenever a policy is transferred, 
planners, tax advisors and 
policyholders should be vigilant to 
ensure that no consideration exists, 
or if consideration may exist, that the 

transfer falls within one of the ive 
exceptions to the transfer-for-value 
rule.  Such precautions may help 
avoid unexpected tax outcomes and 
help ensure that the policy’s death 
beneit may remain income-tax free.

Eva Stark, JD, LL.M., joined The Nautilus Group 
in 2014 to assist with the development of estate and 
business plans.  She also performs advanced tax 
research. Eva graduated summa cum laude with a 
BS in economics and finance from The University 
of Texas at Dallas. She earned her JD, with honors, 
from Southern Methodist University, where she 
served as a student attorney and chief counsel at 
the SMU Federal Taxpayers Clinic. She received her 
LL.M. in taxation from Georgetown University Law 
Center. Prior to joining Nautilus, Eva worked in 
private practice in tax controversy, business law, and 
litigation.

This material includes a discussion of one or more tax related topics. This tax related discussion was prepared to assist in the promotion or marketing 
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Insurance Company, its employees or agents are not in the business of providing tax, legal or accounting advice. Individuals should consult with their own 
tax, legal or accounting advisors before implementing any planning strategies. The cash value in a life insurance policy is accessed through withdrawals 
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Step One:  Getting to know you 

This is where we visit and listen to your story. Through thoughtful questions and active listening, we gather all the 

hard and soft facts from your current personal, business and estate plans. We then take these facts and produce a 

clear, understandable picture of your current situation. 

Step Two:  Crystallizing your objectives 
People have three kinds of plans: the plan they think they have, want to have and the one they really have. Once 

we have analyzed your current situation, we review it with you exactly as it is in that moment. Nearly 100% of the 

time, our clients discover their current plans do not reflect their true intentions. To ensure your plan is the one 

you want, we continue to further discern your intentions as they relate to your wealth management and estate 

planning needs and wants. 

Step Three and Four:  Building your customized plan 
With your personal goals and objectives as our benchmark, we begin to design and recommend strategies built 

specifically to fulfill your desired objectives and ultimately help you achieve he legacy you want. 

Step Five:  Taking action 
In the previous steps, we have discovered what is needed to overcome the obstacles preventing you from 

achieving your goals and objectives. We are now ready to work together to implement your selected strategies. 

Additionally, we will coordinate the implementation of these strategies with your tax and legal advisors wants. 

Step Six:  Keeping on target 
We desire to not only provide you with value, but to be valuable to you. We are committed to providing you with 

ongoing service in an effort to make sure that the plan you want is always the plan you have. We will work with you 

to help keep your plan on track with your changing needs, goals and desires. In an ever changing tax and 

regulatory environment, this is an extremely important and valuable part of our process. 
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