OUR PROCESS
We are different because we take the planning process beyond the numbers to focus on our clients'
unique mission, values and goals. There are myriad things that keep them up at night; things like a
desire for lifetime economic security, asset protection, transferring their core values to the next
generation and more.
Our customized approach is comprised of six steps designed
to collect information relevant to your financial situation,
crystallizes your important goals and objectives,
uncovers any gaps affecting these objectives and
provides strategies that can be taken to help you
reach your financial goals and help ensure you
have created the legacy you envisioned.

Estate Planning

Naming a guardian for minor children is
an important aspect of estate planning.
By Eva Stark, JD, LL.M.

P

erhaps the most critical
component of the estate plan
of parents with minor children
is the selection and designation of a
“guardian.” The guardian is generally
responsible for raising and caring for
minor children—with responsibilities
similar to that of a parent—if the
child’s parents become incapacitated
or die prematurely.
If no guardian is designated, and
no family member or friend steps
forward to become guardian, the
children will typically be placed
under the care of the state or the
foster care system until they reach
the age of majority. Where no
guardian is designated and multiple
family members seek appointment
simultaneously, chaos and family
disharmony may arise, making an
already stressful situation for the
children even more diicult.
The following overview of
guardianship provides issues that
parents should consider when
making this important decision.

determination of the children’s best
interests considering various factors
that include the parents’ expressed
wishes.

Nomination vs.
appointment

Guardian vs. conservator

A guardian is typically nominated
in the parents’ wills or other estate
planning documents. However,
just because a guardian is validly
nominated does not mean that such
person will actually be appointed.
The nomination of a guardian by the
parents serves as a suggestion to the
court—an expression of the parents’
wishes—which generally carries
substantial weight with the court but
is not determinative. The court will
appoint a guardian based on its own
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While the guardian has physical
custody of the child, cares for
the child, and raises the child,
the “conservator” manages the
child’s assets. This is generally
accomplished under court
supervision with periodic reporting
to the court regarding the child’s
inances. The court may also
require that a bond be posted
by the conservator. Often, the
same individual is appointed both
guardian and conservator, but in
some situations, it may be beneicial

to nominate diferent individuals
for such roles. Where diferent
individuals are appointed guardian
and conservator, consideration
should be given as to whether the
two individuals would work well
together.

Selection
Evaluating who would be the
best guardian is not easy. The
parents’ closest friend or the child’s
grandparent may not necessarily
be the best option for guardian. A
potential guardian’s experience in
parenting children, living situation,
career demands, health, age,
religious and moral beliefs, inancial
situation, etc., are all important
considerations.

Parents may want to ask themselves:
•

Is the desired guardian good with
children? Does he or she have
a demonstrated ability to raise
children?

•

What is the desired guardian’s
home, family, or living situation?
Would that be desirable for the
children?

•

•

If the desired guardian is not
local, might relocation of the
child be desirable? Is a move
to another state or country
envisioned? State laws difer
regarding the moving of minors
out of state. If an out-of-state
or out-of-country move is being
contemplated, the parents
should speciically explore the
risks and implications of their
choice of guardian with an
attorney to ensure that steps are
taken to maximize the chance
that such parental choice would
be respected.
Would the desired guardian’s
health, age, career demands,
etc., limit his or her ability to care
for the child?

•

What are the guardian’s moral or
religious beliefs?

•

For older children, what are the
children’s wishes as to guardians?

No matter who is selected, it is
critical for parents to discuss their
intent with their desired guardian to
ensure that he or she is willing and
able to take on the responsibility
should the need arise.

Nominating alternates
It is generally recommended that
parents nominate at least one
alternate to their guardian of choice.
If the person nominated is unable or
unwilling to serve and no alternate is
nominated, the court will appoint an
alternate without parental input.
There is no limit to the number of
alternates that can be nominated—
typically in successive order—and it
is not unusual to have two to three
alternates.
Parents also should periodically
review their nominations of guardian
to ensure the nominees continue to
meet the parents’ goals and desires
as circumstances change over time.

Letter of instructions
Many practitioners also recommend
that a nomination of guardian include
instructions as to the raising of
the children. If the parents have
speciic preferences as to what
school the children should attend,
extra-curricular activities that they

wish the children continue, religious
preferences, and so forth, including
a letter of instructions can give the
guardian a clearer understanding of
what the parents wanted.

Acting sooner rather
than later
It is easy for young and healthy
parents of minor children to
think that the unexpected will
not happen to them. While there
is much discussion in the estate
planning arena about minimizing
taxes or passing assets as desired,
ensuring the safe, stable, and happy
upbringing of minor children is
fundamentally more important.
Parents whose estate plan has yet
to incorporate a formal nomination
of guardian or whose nomination
may be outdated should explore the
issue with their attorney and other
professional advisors sooner rather
than later. This can help ensure that,
should the need arise, a guardian
is appointed with parental input
as expeditiously and smoothly as
possible.

Eva Stark, JD, LL.M., joined The Nautilus Group
in 2014 to assist with the development of estate and
business plans. She also performs advanced tax
research. Eva graduated summa cum laude with a
BS in economics and finance from The University of
Texas at Dallas. She earned her JD, with honors, from
Southern Methodist University, where she served as a
student attorney and chief counsel at the SMU Federal
Taxpayers Clinic. She received her LL.M. in taxation
from Georgetown University Law Center. Prior to
joining Nautilus, Eva worked in private practice in tax
controversy, business law, and litigation.

The Nautilus Group® is a service of New York Life Insurance Company. Nautilus, New York Life, and employees and agents thereof are not in the business
of providing tax, legal or accounting advice. Individuals should consult with their own tax, legal or accounting advisors before implementing any planning
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Taxation - Income, Estate, and Gift

Planning for art collections:
Rules and tax considerations.
By Patricia M. Annino, Esquire

Y

ears ago, in the process of
probating a client's estate, I
suggested to her son that he
hire an appraiser to value the items in
his mother's home as some of them,
to a layman’s eye, seemed valuable.
He called me the following week in
shock: the lamp in the hallway where
he played football as a child turned
out to be a real Tifany worth more
than $200,000.
Another client bought his wife a very
famous Norman Rockwell painting
at a New York auction. One month
later Rockwell was the hottest game
in town and the value of that painting
had tripled. An untitled Jean-Michel
Basquiat painting sold at a Christie’s
New York auction in 1984 for $19,000;
1927587 | Exp. 2/7/2024

it was sold in 2017 at a Sotheby’s New
York auction for $110,500,000.
The value of art is subjective and
volatile. Sometimes clients think that
the art they own is valuable when it
isn’t, and sometimes clients think the
art they own is not valuable when it
is. Those who choose to collect art
may have a signiicant part of their
investment portfolio in art, which
can be a ickle and illiquid asset.
Those who love art are very attached
to it and can view its preservation
and legacy as a very personal
responsibility.
A recent Bank of America study
reported that one in three high
income earners currently collect art.
Of those, 58% have not integrated

their art collection with their overall
wealth strategy and only 21% of
current collectors and 18% of
those interested in collecting art
have discussed the impact on their
inancial and estate plan with their
advisors.
Planning what to do with that one
very valuable piece of art or the
entire art collection requires careful
thought and an understanding of the
rules that apply to art.

Valuation of art
Valuation of art is an inexact science.
The Internal Revenue Service
established an Art Advisory Panel
in 1968 to help the IRS review and
evaluate appraisals of art. The panel

consists of up to 25 art experts, who
serve without compensation, and
their recommendations are strictly
advisory. The panel currently has
two subcommittees: the ine arts
panel (which reviews items such as
paintings, sculptures, watercolors,
prints, and drawings) and the
decorative arts panel (which reviews
items such as antique furniture,
decorative art, ceramics, textiles,
carpets, and silver).

and its provenance authenticated.
IRS Publication 561 discusses the
physical condition of the art (and
restoration) and art appraisals. It
deines qualiied appraisals, qualiied
appraisers, and compliance—all of
which are essential for tax reporting
purposes.

Estate and gift tax
consequences
Lifetime or death time
gifting to family

If a tax return (income, gift, or estate)
containing a work of art or cultural
A collector may wish to gift part of his
property with a claimed value of at
collection to his children and wonder
least $50,000
whether it makes
is selected
sense to gift it
for audit, the
now or at death.
Sometimes clients think
case must be
Under the current
referred to the
law, it may be
that the art they own is
Art Advisory
advisable to gift
Panel for review.
the art at death
valuable
when
it
isn’t,
The panel
as the children
meets twice
and
sometimes
clients
or recipient
a year for one
will receive the
day and reviews
think the art they own is
stepped-up
hundreds of
income tax basis
works. All
not valuable when it is.
in the art. This is
meetings are
particularly useful
closed to the
if the estate is
public, although
under
the
federal
exclusion
threshold
the donor/taxpayer may see the
and is not taxable for federal estate
panel’s notes.
tax purposes. However, the collector
must always be cognizant of the
In 2020, the Art Advisory Panel met
changing value of art because when
once and reviewed 43 items with
given at death, it is the date of death
an aggregate taxpayer valuation
value that will be reported to the IRS
of $57,672,000 on 14 taxpayer
and any state taxing authority.
cases under consideration. The
average claimed value of an item
It is also possible, if not likely, that
reviewed was $1,341,209. The panel
more than the value of the art itself
recommended accepting the value
will be included in the taxpayer’s
of 12 items or 28% of the items
taxable estate and the expenses
submitted; it adjusted 31 items or
of selling the artwork may not be
72% of the appraisals it reviewed and deductible from the estate tax
recommended total net adjustments (unless the sale is necessary to pay
of $12,372,565 to the appraised
the estate taxes or unless the will or
values – a 21.45% increase.
trust speciically authorize the sale of
In addition to ascertaining an
appropriate value, it is also important
that the art be properly appraised
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attention to; one of the reasons for
this is that they have not deinitely
decided whether to give it to a child
and whether the child will want it.
When that decision is not made and
there is no speciic direction to sell
the art, it is important to understand
that the estate tax can be signiicant.
It is also important, if giving a piece
of art to one child, to review the tax
clause in the will and trust and be
sure that only the child who receives
the art is responsible for paying the
estate tax attributable to the art.
If a collector wishes to leave a Picasso
to her daughter and apportion the
estate tax so the daughter will be the
only one of her children paying the
estate tax, given the luctuations
in the value of the art, the collector
should explore life insurance paid tax
free to the daughter to cover that
liability. Without proper planning the
daughter may not be able to keep,
insure, or enjoy the art.
If considering gifting art to a child at
death, a collector should:
•

Consider whether the child loves
it as much as the collector does
and has room in the home to
show it.

•

Consider if it makes economic
sense for the child to tie up that
much of an inheritance in an
illiquid asset.

•

Have an honest conversation
with the child or children
discussing these points.

•

Review estate planning
documents (will and trust) to
ascertain if the child who will
receive the art will be responsible
for the payment of any estate
taxes attributable to it or if
the estate taxes will be paid by
the estate (in essence, by all
beneiciaries).

•

Consider life insurance to cover
the estate taxes due on the
unique asset.

the art at death).
In my experience, this is something
many collectors do not know or pay

If, on the other hand, a collector gifts
the art during his lifetime, the beneit
is that any future appreciation will be
removed from the collector's taxable
estate (even though the basis may
not step up).
A key issue with a lifetime gift is that
the collector must in fact give up the
art, and the art must leave his home
and his present enjoyment. If the
collector claims to have gifted the
art but continues to enjoy it as if he
still owned the art, current tax rules
will bring the art back into his taxable
estate at the value as of the date of
his death.
If a collector wants to keep the art in
the family “forever,” believes it will
appreciate, and is willing to relinquish
enjoyment of it now, it is important to
take the following steps:
1. Sign a deed of gift.
2. Have a written acceptance by the
donee.
3. Have the art appraised and ile a
gift tax return.
4. Change the property and
casualty insurance policy to
relect ownership.
5. Deliver the artwork to the new
owner.
The collector also may decide to
make the gift not to a child directly,
but to an irrevocable trust that
will keep the art and its future
appreciation out of the child’s gross
estate and subsequent estates. The
irrevocable trust can hold title to the
art, ensure its careful maintenance,
and protect the collector’s intentions
for the art, all while keeping the
art and its future appreciation out
of the child’s estate (and perhaps
the estates of many subsequent
generations).
If the art is very valuable and will be
gifted to one child, the collector also
should consider how to equalize that
gift to other children. Sometimes life
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insurance can be an appropriate way
to accomplish this equalization.

the iduciary must give it to a taxexempt charitable institution.

Death time gifting of art to
charity

Split interest gifting

Unlike the income tax charitable
deduction, the estate tax charitable
deduction is unlimited. If the
collector wishes to gift the art at his
death to a museum, or some other
qualifying charitable organization, it
is important that the collector have
a frank discussion with the museum
irst. The acquisition of that art may
not it in with the museum’s strategic
plan and they may decline the gift.
The museum may only accept (or
prefer to accept) gifts of art if cash
is also included to cover the costs
of storing it and maintaining it.
Donating funds with the art for its
maintenance and storage may be
prudent. Today, very few museums
will promise to never sell the art that
is given to them or promise not to put
the art in storage. To preserve the
charitable deduction, the collector
should consider including in his
will and trust a provision that if the
museum does not wish to accept it,

It is also possible to split the gift
between individuals and charitable
organizations. A split interest trust
is an irrevocable trust in which the
beneicial interest in the trust is
split between charitable and noncharitable beneiciaries. There are
two types of split interests trusts:
charitable remainder trusts and
charitable lead trusts.
With a charitable remainder trust
the non-charitable beneiciary
(who could be the donor/collector)
beneits now and the charitable
beneiciary beneits when the trust
ends. The trust can be established
as either an annuity trust (in which
a ixed dollar amount each year,
regardless of the luctuations in the
value of the trust, is distributed to
the non-charitable beneiciary each
year), or a unitrust (in which annual
payments are made at a variable rate
to the non-charitable beneiciary
each year). Regardless of whether
the charitable remainder trust is an

annuity trust or a unitrust, when the
trust ends the remaining assets pass
to the charity or charities.
Beneits of the charitable remainder
trust include a distribution of income
for a term of years and an income
tax charitable deduction at funding.
No capital gain tax is due when the
underlying asset is sold and therefore
the investable base should be higher.
If art is contributed to a charitable
remainder trust, the trust must be
funded with enough cash to make the
annual payments, or the trust must
be directed or at least empowered to
sell the art to make such payments.
When funded with art, there are
special valuation rules. If the art was
created by the donor, special rules
also apply. It is very common to
couple the technique of a charitable
remainder trust with a funded
irrevocable life insurance trust, the
thought being that the insurance will
replace (free of income and estate
tax) the value of the asset that will
pass outside of the family to the
charity.
A charitable lead trust, on the
other hand, provides the charitable
beneiciary with beneits now
and passes to the non-charitable
beneiciaries (usually family members
or a trust for family members) when
the trust ends. As with the charitable
remainder trust, the charitable lead
trust may be either an annuity trust
(in which annual payments are ixed

each year regardless of luctuations
in the value of the trust) or a unitrust
(in which annual payments to the
charitable beneiciary luctuate with
the value of the trust).
Leverage occurs when there is a
gift tax charitable deduction for
the charity’s right to the income
stream, so the donor’s taxable gift is
reduced by that value, and depending
on whether the trust is considered
a grantor trust (the donor being
considered as the owner of the trust
assets for income tax purposes) or
non-grantor trust (the donor is not
considered the owner of the trust
for income tax purposes), the donor
may or may not be responsible for the
income tax attributable to the trust
income and able to beneit from an
income tax charitable deduction.
The charitable lead trust is an
especially valuable estate planning
technique if the taxpayer has used
most of his federal gift exclusion.
The income, gift, and estate tax

consequences should be carefully
reviewed by the collector’s advisors.

Conclusion
In summary, the decisions and
choices as to how the collector
can protect herself, her family, her
artwork, and her charities require
careful and thoughtful consideration.
When deciding about art and the
choices the collector has, the
collector should communicate early
and take the time to have a frank
discussion with her intended family
beneiciaries and any museum
or charitable organization she is
considering gifting the asset(s) to.
Planning for art has unique rules that
should be integrated into the entire
estate plan.
It is important that the collector
work with all advisors (inancial,
legal, accounting, and life insurance
professionals) to ensure that the
goals are planned for and met, and
the plan is integrated.

Patricia M. Annino, Esquire, is a partner at Rimon, PC,
in the Trust and Estates Group. A nationally recognized
authority on estate planning and taxation, Patricia has
spent more than 30 years in all aspects of private client
work, including estate planning, will and trust planning,
incapacity planning, pre- and post-nuptial agreements,
estate litigation, advising executors, trustees and
beneiciaries, and administration of estates and trusts.
A leading voice on estate planning matters, Patricia has
been quoted extensively in a wide variety of local and
national publications.
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Business Planning

Basic beneits of an entity's structure
should play a role in business planning.
By David R. Toups, JD, MBA, CFA®, CFP®, CTFA

M

ost owners of closely held
businesses understand the
personal asset protection
beneits of an entity structure
for their operations; however, far
fewer realize or utilize some of
the other beneits that a formal
business structure can provide. As
a result, latent opportunities exist
that may add value, lower risks,
and enhance the owner's personal
estate, business, and tax planning
opportunities. The following
discussion describes business
structure basics and briely explores
a few of their potential uses.

Limited liability
First, as mentioned above, an entity
structure provides personal asset
protection beneits to its owners.
The business venture is given life
and formally recognized by some
state or foreign government. From
that point forward, the owner of the
ledgling business has limited his or
her personal liability for the actions
arising from the business to the
investment placed into that venture.
Of course, there are exceptions
to this rule; however, as long as
the owner respects and maintains
the distinct separateness of the
organization from his or her personal
afairs and operates in earnest,
most courts will prohibit the pursuit
of the owner’s personal assets in
the event of business-generated
loss, bankruptcy, or other adverse
incident. This protection can be
waived by the business owner by
providing a personal guarantee for
the entity; extreme caution should be
exercised by the owner when doing so.
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Divisibility
A business structure provides ease
of divisibility of interests. The owner
may create and modify his or her
own corporate currency structure—
almost like a sovereign country
does with its currency. If the owner
wishes to own 5,000,000 shares or
units of his or her own stock, or just
10, so be it. The business can issue
its currency as a bonus or as salary
or sell it (some hurdles apply to this
option though). One area where
divisibility may help is property
ownership, such as real estate.
Real estate that is owned personally
typically passes upon death to heirs
or devisees in undivided interests
based upon the number of loved ones
existing at the time. For example,
a large parcel, such as a farm or

ranch, passes to the decedent’s
three children, who each have three
children. At the death of the last
child, the property is now owned
by nine people who may or may not
get along. With each successive
generation, the property’s ownership
becomes more fractionalized with
each person owning an undivided
interest to the property as a whole.
Additionally, the likelihood that
all nine will continue to use and be
willing to maintain the property also
becomes more remote. In contrast,
a business entity, which owns the
parcel of real estate, can pass at
each successive generation with an
orderly structure of self-governance
over the property and a far simpler
and cleaner chain-of-title. If desired,
the corporate documents can be
structured to reacquire an interest

at any owner’s death and actively
prevent dilution of ownership.

Control
Business structures can be used to
separate ownership from control.
Even with a restrictive business
structure, such as an S corporation
that permits only one class of share,
voting and non-voting shares are
allowed. By creating voting and
non-voting interests, the ability
exists to provide ownership beneits
in the venture without providing a
voice in governance. Estate planning
provides a fertile ield for separating
ownership from control. It is
possible to transfer a large portion
of an entity’s ownership and value
to children or other loved ones,
which removes the value from the
donor’s estate, while maintaining
control and the ability to direct cash
lows through salaries, bonuses, and
distributions.
Parents often joke that they work for
their children, and this arrangement
makes it a reality with a mitigated
estate tax bill as an incentive.

Valuation
An additional bonus that comes with
separating ownership from control
in a business is the ability to discount
the interest’s value. A controlling
interest in a business is naturally
worth more than a non-controlling
interest. As a result, a diferential in
value exists between the two interest
types that can be used to discount
the non-controlling interest. An
additional discount may be obtained
for a lack of marketability provided
no readily available market exists
or restrictions are placed upon the
sale of the transferred interests.
Either or both discounts may exist
for a transferred business interest,
which may provide additional value
elasticity for asset transfers.

Capacity
Business entities have owners and
may have directors, oicers, and
employees. A single person can
serve in each of these capacities
concurrently, in only one, or in
any combination of them. For
example, an owner may work for

David R. Toups, JD, MBA, CFA®, CFP®, CTFA, joined
The Nautilus Group in 2016 after more than 14 years
in the private practice of law focused in estate, trust,
guardianship, and business planning and litigation. Prior
to practicing law, he managed money professionally as
an investment portfolio manager for several national
corporate iduciaries. He earned his BBA in marketing
from Texas A&M; his MBA, with a inance emphasis, from
Sam Houston State; and his JD, with honors, from South
Texas College of Law. David is a former U.S. Marine
Corps artillery and infantry oicer.

the business entity as an employee
or not. An employee may own an
interest in the business or not;
same for an oicer or director. Each
capacity has diferent rights and
duties in relation to the business
entity. Understanding and using
these relationships, it is possible to
structure roles, entities, cash lows,
and transactions in a manner to
limit risks, reduce tax liabilities, and
allocate value to achieve diferent
results depending on the objective.
To simply illustrate the concept, it
is possible to have an owner—with
a single controlling interest share—
receive a comfortable salary (as an
employee), and have the business
retain its earnings, increasing the
business’s value for the beneit of
the non-voting shareholders (via
irrevocable trusts beneiting his
or her children). The power and
lexibility possible in creating and
determining optimal cash low and
structuring characterizations are
almost limitless.

Conclusion
Entrepreneurs with small businesses
sometimes overlook business
planning opportunities that are
possible with proper structuring. A
healthy understanding of business
structure basics along with some
time spent contemplating business
objectives and how to reach them
can provide many beneits in the long
run. Discussing business planning
opportunities based on the business
structure with a trusted advisor could
help discover a potentially optimal
solution for the owner’s objectives.
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Step One: Getting to know you
This is where we visit and listen to your story. Through thoughtful questions and active listening, we gather all the
hard and soft facts from your current personal, business and estate plans. We then take these facts and produce a
clear, understandable picture of your current situation.

Step Two: Crystallizing your objectives
People have three kinds of plans: the plan they think they have, want to have and the one they really have. Once
we have analyzed your current situation, we review it with you exactly as it is in that moment. Nearly 100% of the
time, our clients discover their current plans do not reflect their true intentions. To ensure your plan is the one
you want, we continue to further discern your intentions as they relate to your wealth management and estate
planning needs and wants.

Step Three and Four: Building your customized plan
With your personal goals and objectives as our benchmark, we begin to design and recommend strategies built
specifically to fulfill your desired objectives and ultimately help you achieve the legacy you want.

Step Five: Taking action
In the previous steps, we have discovered what is needed to overcome the obstacles preventing you from
achieving your goals and objectives. We are now ready to work together to implement your selected strategies
Additionally, we will coordinate the implementation of these strategies with your tax and legal advisors.

Step Six: Keeping on target
We desire to not only provide you with value, but to be valuable to you. We are committed to providing you with
ongoing service in an effort to make sure that the plan you want is always the plan you have. We will work with you
to help keep your plan on track with your changing needs, goals and desires. In an ever changing tax and
regulatory environment, this is an extremely important and valuable part of our process.
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licensed with other independent unaffiliated insurance companies in the states of AZ, CA, CO, DC, FL, GA, HI, IL, KS, MA, MN, MT, NC,
NM, NV, NY, OH, OR, SC, TN, TX, UT, VA & WA. No insurance business may be conducted outside the states referenced.
Michael J. Flynn and Michael J. Flynn Jr. are Registered Representatives of and collectively offer securities products & services through
NYLIFE Securities LLC, Member FINRA/SIPC,A Licensed Insurance Agency, 2121 41st Ave, Ste 208 Capitola, Ca 95010
(831) 475-0800 In this regard, this communication is strictly intended for individuals residing in the states of AZ, CA, GA, IL, KS, MA, MT,
NC, NM, NY, OH, OR, TN, TX, VA & WA. No offers may be made or accepted from any resident outside the specific state referenced.
Michael J. Flynn and Michael J. Flynn Jr. are also separately registered as an Investment Adviser Representative(s) (“IAR”), under Eagle
Strategies LLC, a Registered Investment Adviser, offering advisory services in AZ, CA, GA, IL, KS, NC, NM, OH, OR, TX & VA. As such,
these services are strictly intended for individuals residing in the states referenced. Flynn Wealth Strategies & Insurance Solutions, Inc.
is not owned or operated by Eagle Strategies LLC or its affiliates.
Michael J. Flynn is a member agent of The Nautilus Group, a service of New York Life Insurance Company.
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